
Minutes of the Regular meeting of the

Board of Adjustment

Tuesday, March 27, 2007

1:00 p.m.

Chairman Maringer called the meeting to order at 1:00 p.m.

ROLL CALL

Present:
Werner Maringer, Chairman

Bob Cameron, Alternate
Mary Ann Dotson



Nancy McNary



Fred Noble



Vicki Smith, Alternate


Stephen Webber 
Also Present:
Mike Egan, Legal Counsel



Sheila Spicer, Code Enforcement Clerk, Recording Secretary

Absent:
Harvey Jacques



Teresa Reed, Zoning Administrator



Chuck Watkins, Council Liaison

APPROVAL OF THE AGENDA

Chairman Maringer stated, due to the fact that staff had not reviewed it yet, agenda item 6.(A) discuss appendix I policies and procedures would be postponed and replaced with public comment.

Mr. Webber made a motion to approve the agenda as amended. Mr. Noble seconded the motion and all were in favor.

APPROVAL OF THE MINUTES

Mr. Webber made a motion to approve the minutes of the February 27, 2007 meeting. Mr. Noble seconded the motion and all were in favor.

HEARINGS

(A) 
ZV-07-01, a request by Clayton & Merle Craft to reduce the rear yard setback of 15 feet as required by Section 92.040 of the Lake Lure Zoning Regulations to 9 feet. The requested variance is for 6 feet. The property (Tax PIN 229529) is located at 157 Ridgeview Circle, Lake Lure, North Carolina.

Mr. Craft, Andrew Weathersbee, and Bettina Wolff were sworn in.

Mr. Egan asked the Board to accept on the record the packet they received prior to the meeting as the evidence presented for the case. Mr. Webber made a motion stating this and Mr. Noble seconded. All were in favor.
Mr. Craft addressed the Board and testified that he and his wife own a small cottage that has a large deck. He stated that he hired a contractor to roof and screen in a small portion of this deck. According to Mr. Craft, he assumed that his contractor had secured the necessary permits and the contractor thought that Mr. Craft had them. This is when Mr. Craft received a stop work order from the Town due to not having a zoning compliance permit. Mr. Craft stated that he and his wife wanted to add the screened in portion so they could enjoy the outdoors. Due to health problems, he indicated that they need to stay out of the sun and avoid insects.

Ms. Dotson stated that the Craft’s residence appears to be a grandfathered non-conforming structure. Mr. Craft responded that the deck was in place when he purchased the home. Ms. Dotson pointed out that the neighboring property also appears to be a non-conforming structure and appears to be built closer to the property line than Mr. Craft’s.

After a brief discussion on the dimensions of the screened in area of the porch, Ms. McNary enquired as to whether Mr. Craft had explored the option of screening in an area of the deck that does not encroach into the setback. Mr. Craft answered that he did not feel this would be feasible. 

Chairman Maringer pointed out that the application should state the requested variance is for 9 feet, leaving a 6 feet setback. Mr. Webber made a motion to amend the application to reduced to 6 feet, reduced by 9 feet. Mr. Noble seconded the motion and all were in favor.
Mr. Webber asked if Mr. Craft intended to screen in any more of the deck than what is already screened in, to which Mr. Craft responded he does not.

Mr. Noble questioned whether any adjacent property owners had responded to the notification. Ms. Spicer responded that the adjacent property owners were present to speak to the Board. Ms. Wolf stated that she owners the property to the right of the Craft’s property and that her and her husband, Jack Donovan, were strongly in favor of the variance being granted.

Mr. Weathersbee addressed the Board and stated that he owns the other two pieces of property that adjoins the Craft’s property, as well as another neighboring lot. He pointed out Tax PIN 1611026; 1624987; and 232466 on the Rutherford County GIS map included in the Board’s packet as the lots that he owns. He mentioned that the house he owns located on one of these lots encroaches into the setback. He was aware of this before he bought the property and received a variance prior to purchasing it in 1996. Mr. Weathersbee stated that he feels it is important for the zoning regulations to be consistently enforced and doesn’t think a hardship exists in the Craft’s case that necessitates a variance.

Mr. Webber asked Mr. Weathersbee what his objections to the Craft’s request are. Mr. Weathersbee submitted a picture taken from his property and pointed out how visible the portion of the deck with the extended roof and screening is. Ms. Dotson mentioned that the applicants have a similar view of Mr. Weathersbee’s structure that goes to the property line. Mr. Webber asked if Mr. Weathersbee has improved upon his property since purchasing it. Mr. Weathersbee responded that he built a deck in 1997, for which he received all of the necessary permits.

In his rebuttal to Mr. Weathersbee’s testimony, Mr. Craft pointed out again to the Board that Mr. Weathersbee has structure, similar to the one he is asking for a variance for, that goes all the way to the property line.

Chairman Maringer presented the findings of fact.
 SEQ CHAPTER \h \r 1FINDINGS OF FACT
 SEQ CHAPTER \h \r 1Finding #1

There are extraordinary and exceptional conditions pertaining to the particular piece of property in question because of its size, shape or topography that are not applicable to other lands or structures in the same district. Two members were in favor, three were opposed.
Finding #2

Granting of the variance requested will not confer upon the applicant any special privileges that are denied to other residents of the district in which the property is located. Four members were in favor, one was opposed. 
Finding #3

A literal interpretation of the provisions of the zoning regulations would deprive the applicant of rights commonly enjoyed by other residents of the district in which the property is located. Four members were in favor, one was opposed.

Finding #4

The requested variance will be in harmony with the purpose and intent of the zoning regulations and will not be injurious to the neighborhood or to the general welfare. Two members were in favor, three were opposed.
Finding #5

The special circumstances are not the result of the actions of the applicant. Two members were in favor, three were opposed. 
Finding #6

The variance requested is the minimum variance that will make possible the legal use of the land, building, or structure. Two members were in favor, three were opposed.
Finding #7

The variance is not a request to permit a use of land, building or structure which is not permitted by right or by conditional use in the district involved. All members were in favor.

Finding #8

A nonconforming use of neighboring land, structures or buildings in the same district, and permitted uses of land, structures or buildings in other districts, will not be considered grounds for the issuance of a variance. All members were in favor.
During the findings of fact, there was a brief discussion from Chairman Maringer and Mr. Webber as to why they voted no on finding number 4. They indicated that, although they did not feel the variance would be injurious to the neighborhood or the general welfare, they do not feel it is in harmony with the purpose and intent of the zoning regulations.

Mr. Noble stated that, due to the contractor not securing the permits and the health reasons mentioned by Mr. Craft, he felt compelled to vote yes to the findings of fact.

Chairman Maringer pointed out that four of the findings passed and four did not.

Ms. McNary made a motion that variance request ZV-07-01 be denied. Mr. Webber seconded the motion. Ms. McNary and Mr. Webber voted in favor of the motion and Ms. Dotson and Mr. Noble voted against it.

Ms. Dotson stated that the definition of a grandfathered non-conforming structure includes decks and overhangs and therefore she feels area of the footprint in question is grandfathered. There was a brief discussion on whether the extension of the roofline increased the non-conformity of the structure. Mr. Webber decided to change his vote on Ms. McNary’s motion based upon the discussion. Chairman Maringer voted against the motion and the motion failed.

Mr. Egan reminded the Board that he suggested in the December workshop that all motions be in favor of the request. That way, if the motion doesn’t pass, a new motion does not have to be made and the request is denied.  

Ms. McNary stated for the record that she feels extending the roofline does increase the non-conformity of a non-conforming structure. 

Mr. Noble made a motion that variance ZV-07-01 be granted as amended. Ms. Dotson seconded the motion. Chairman Maringer, Ms. Dotson, Mr. Noble, and Mr. Webber voted in favor of the motion; Ms. McNary voted against. The variance was granted.
(B)
ZV-07-02, a request by Darlene Pavlas to reduce the front (street) yard setback of 40 feet as required by Section 92.040 of the Lake Lure Zoning Regulations to 34 feet. The requested variance is for 6 feet. The property (Tax PIN 223615) is located at 114 Winding Creek Court, Lake Lure, North Carolina. 

Chairman Maringer pointed out that the Board’s packet received prior to the meeting is presented as the evidence for the case. Ms. Pavlas was sworn in.

Ms. Pavlas stated that she would like to add on a carport and a bathroom to her residence, but to do this she will need to cross the 40 foot front yard setback from Blackberry Trail. She pointed out that her residence is a duplex that is a grandfathered non-conforming structure.

There was a lengthy discussion on whether the portion of Ms. Pavlas’ property that faces Blackberry Trail is a front yard or a rear yard. If it is a rear yard a variance would not be necessary due to the fact that the proposed addition would not be in the rear yard setback. Ms. McNary pointed out that the property’s address establishes Winding Creek Court as the front of the residence. Ms. Pavlas mentioned that there is no door leading from the residence to the Blackberry Trail side. Mr. Maringer also pointed out that the survey presented shows that the property line does not go all the way to Blackberry Trail. 
Jim Notaro, treasurer of the Lake Lure Village Resort Property Owner’s Association (POA), was sworn in. He stated that Winding Creek Court and Blackberry Trail are both maintained by the POA. He testified none of the structures along Blackberry Trail in that area have doors leading out to Blackberry Trail. Mr. Notaro also stated that, in the POA’s opinion, the side of these properties that faces Winding Creek Court is the front yard.
Mr. Webber made a motion that the applicant’s front yard be considered the portion that faces Winding Creek Court and the portion facing Blackberry Trail be considered the rear yard. Mr. Noble seconded the motion and all were in favor.  Mr. Webber then moved that the variance request be dismissed due to the fact that a variance is not needed. Mr. Noble seconded the motion and all were in favor. Chairman Maringer instructed the zoning administrator to issue a zoning compliance permit for Ms. Pavlas’ requested addition.
NEW BUSINESS

Mr. Webber requested that, if a case involves property located inside a gated community, provisions be made to allow the Board members access to those properties prior to the hearing. Ms. Dotson also suggested that documentation be given with the application stating whether or not the POA is in favor of the request.
PUBLIC COMMENT
None
ADJOURNMENT

Mr. Noble made a motion, seconded by Mr. Webber, to adjourn the meeting. All were in favor. 

The meeting was adjourned at 2:35 p.m. The next regularly scheduled meeting will be held on Tuesday, April 24, 2007 at 1:00 p.m. 

ATTEST:






__________________________________________






Werner Maringer, Chairman

__________________________________________

Sheila Spicer, Recording Secretary
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